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DIGEST: Where s e v e r a l  women, e a c h  p u r p o r t i n g  t o  
be t h e  widow of a deceased member o f  a n  
Armed F o r c e ,  s u b m i t  c o n f l i c t i n g  claims f o r  
e n t i t l e m e n t  t o  t h e  d e a t h  g r a t u i t y  d u e  under  
10 U.S.C. SS 1475-1480 ( 1 9 7 6 ) ,  and t h e r e  is  
a s u f f i c i e n t  basis  i n  t h e  record to  s u p p o r t  

. a  f i n d i n g  t h a t  o n l y  one  c l a i m a n t  is t h e  s u r -  
v i v i n g  s p o u s e ,  h e r  claim w i l l  be allowed t o  
t h e  p r e c l u s i o n  of a l l  o t h e r s .  
L o u i s i a n a  l a w  p e r m i t s  a g o o d - f a i t h  R u t a t i v e  
spouse t o  t a k e  a n  equal s h a r e  i n  t h e  c i v i l  
e f f ec t s  o f  a p u t a t i v e  marriage, s h e  is n o t  
e n t i t l e d  under  t h e  Federal s t a t u t e  t o  a 
p o r t i o n - o f  t h e  d e a t h  g r a t u i t y  as a s u r v i v i n g  
spouse. 

Roberta T. M i t c h e l l  a p c i a l s  t h e  s e t t l e m e n t  of our 
C l a i m s  Group  w i t h  regard to  t h e  payment .of  t h e  d e a t h  
g r a t u i t y  d u e  t h e  s u r v i v o r  of P e t t y  O f f i c e r  Kenneth W. 
M i t c h e l l ,  USN (deceased). H e r  claim was d e n i e d  on t h e  
g r o u n d s  t h a t  s h e  had n o t  been l e g a l l y  m a r r i e d  t o  t h e  
d e c e d e n t  and ,  t h e r e f o r e ,  t h a t  she was n o t  t h e  s u r v i v -  
i n g  s p o u s e  e n t i t l e d  t o  t h e  d e a t h  g r a t u i t y  p u r s u a n t  t o  
10 U.S.C. S S  1475-1480 ( 1 9 7 6 ) .  F o r  t h e  f o l l o w i n g  rea- 
s o n s  t h e  a c t i o n  o f  t h e  C l a i m s  Group m u s t  be sus t a ined .  

A l t h o u g h  

Dur ing  t h e  course of 8 y e a r s ,  P e t t y  O f f i c e r  
M i t c h e l l  had been  married a t o t a l  o f  e i g h t  times. 
O r i g i n a l l y  married i n  May 1974 ,  h e  l e f t  h i s  f i r s t  w i f e  
and married a n o t h e r  woman i n  November 1975,  2 months 
b e f o r e  t h e  d i v o r c e  o f  h i s  f i r s t  marriage b e c a m e , f i n a l .  
Then fo l lowed  a sequence  o f  m a r r i a g e s .  

On Oc tobe r  1 5 ,  1979 ,  P e t t y  O f f i c e r  M i t c h e l l  
married h i s  f i f t h  w i f e  w i t h o u t  any l e g a l  impediment 
because h i s  d i v o r c e  from h i s  f o u r t h  w i f e  became f i n a l  
1 month ear l ie r .  H e  married h i s  s i x t h  w i f e ,  B e r n a d e t t e  
Smi th  M i t c h e l l ,  on J u n e  7 ,  1980 ,  i n  L o u i s i a n a .  H e  was 
not d i v o r c e d  from h i s  f i f t h  w i f e  u n t i l  A p r i l  2 0 ,  1981.  
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H e  then  married h i s  s even th  w i f e ,  S h i r l e y  S t a f f o r d  
M i t c h e l l ,  on May 3 ,  1981, i n  F lor ida ,  and h i s  e i g h t h  
wife ,  Roberta Thomas M i t c h e l l ,  on  A p r i l  16, 1982, i n  
Louis iana.  The re  is no ev idence  i n  t h e  record of a 
d i v o r c e  decree from any of  t h e  l a s t  three marr.iages, 1 

P e t t y  Officer Mi tche l l  d i ed  on May 9, 1982, approx- 
C l a i m s  ima te ly  3 weeks a f t e r  marrying Roberta Mi tche l l .  

fo r  payment of t h e  d e a t h  g r a t u i t y  had been subsequen t ly  
made by Bernade t t e  Mi tche l l ,  S h i r l e y  M i t c h e l l ,  and 
Robekta M i t c h e l l ,  each as w i d o w  of t h e  decedent .  O u r  
C l a i m s  Group r e c e i v e d  t h i s  case from t h e  Commander of 
t h e  Naval M i l i t a r y  Personnel  Command, Department of t h e  
Navy, Washington, D.C. The  C l a i m s  Group determined t h a t  
t h e  seventh  wife ,  S h i r l e y  M i t c h e l l ,  was t h e  l e g a l  spouse 
and t h u s  t h e  b e n e f i c i a r y  of t h e  d e a t h  g r a t u i t y .  The 
claims of Bernade t t e  M i t c h e l l  and Roberta M i t c h e l l  were 
denied .  Roberta M i t c h e l l  h a s  r e q u e s t e d  r e c o n s i d e r a t i o n  
of t h e  act ion t aken  on  h e r  claim. 

Under 10 U.S.C. 1475-1480, t h e  s u r v i v o r  of a 
member of an A r m e d  Force who d i e s  w h i l e  on a c t i v e  d u t y  
i s g e n t i t l e d  t o  a dea th  g r a t u i t y  equal t o  6 months '  pay 
a t  t h e  r a t e  t o  which t h e  decedent  was e n t i t l e d  a t  h i s  
d e a t h ,  excep t  t h a t  t h e  g r a t u i t y  may n o t  exceed $3,000.  
S e c t i o n  1477(a) p r o v i d e s  t h a t  payment s h a l l  be made t o  
t h e  l i v i n g  s u r v i v o r  h i g h e s t  on a list which beg ins  w i t h  
t h e  A s u r v i v i n g  spouse . " 

0 -  

I n  de t e rmin ing  who is l e g a l l y  t h e  s u r v i v i n g  
spouse fo r  t h e  purpose of e n t i t l e m e n t  t o  t h e  dea th  gra-  
t u i t y ,  w e  may immediately exc lude  from c o n s i d e r a t i o n  t h e  

1 Relevant  dates of t h e  marriaqes and d i v o r c e s  of 
P e t t y  

WIFE - 
N o .  1 
N o .  2 
No. 3 
N o .  4 

N o .  6 
N o .  7 
N o .  8 

No. 5 

O f f i c e r  Kenneth W,  M i f c h e l l :  

DATE OF MARRIAGE 

May 25, 1974 
November 13, 1975 
February 48 1976 
September 9, 1977 
October 15, 1979 
June  7, 1980 
May 3, 1981 
A p r i l  16, 1982 

DATE OF DIVORCE 

Janua ry  24, 1976 
N o  evidence of d i s s o l u t i o n  
J u n e  4, 1976 
September 1 1 ,  1979 
A p r i l  20, 1981 
N o  evidence of d i s s o l u t i o n  
N o  ev idence  of d i s s o l u t i o n  
N o  ev idence  of d i s s o l u t i o n  
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f i r s t ,  t h i r d ,  f o u r t h ,  and f i f t h  wives  because t h e y  e a c h  
o b t a i n e d  a d i v o r c e  p r i o r  t o  P e t t y  O f f i c e r  M i t c h e l l ' s  
dea th .  Due t o  t h e  e x i s t i n g  pr ior  marriage w i t h  t h e  
f i r s t  w i f e ,  t h e  d e c e d e n t ' s  marriage t o  t h e  second wi fe  
i n  F l o r i d a  is c o n s i d e r e d  v o i d  ab i n i t i o .  Burger  v. 
B u r g e r ,  166 So.2d 433, 435 ( F l z  1 9 6 4 ) .  Thus, t h e  
second woman whom t h e  d e c e d e n t  married may be e x c l u d e d  
from c o n s i d e r a t i o n  s i n c e  s h e  was n e v e r  h i s  legal  sp0us.e. 

A s  t o  t h e  s i x t h  w i f e ,  B e r n a d e t t e  M i t c h e l l ,  h e r  
marriage to  t h e  d e c e d e n t  is v o i d  under  t h e  law of 
L o u i s i a n a ,  t h e  s t a t e  where t h e  marriage o c c u r r e d  and 
t h e  c o u p l e  resided. She m a r r i e d  him p r i o r  t o  h i s  d i -  
v o r c e  from h i s  f i f t h  w i f e ,  h i s  l ega l  s p o u s e  a t  t h a t  
t i m e .  Under L o u i s i a n a  law, an  u n d i s s o l v e d  p r i o r  mar- 
r iage  r e n d e r s  a s u b s e q u e n t  marriage ceremony i n  Loui- 
s i a n a  n u l l  and v o i d .  -Beebe v. Moormack Gulf  L i n e s ,  
59 F.2d 319. 320 ( 5 t h  C i r . 1 ,  cert. d e n i e d .  287 U.S. 597 _ _  ~ ~ - 

( 1  9 3 2 ) .  
impeached n o t  o n l y  by e i t h e r  spouse b u t  a l so  by any  
o t h e r  p a r t y  i n  i n t e r e s t .  Clark v. C l a r k ,  192 So.2d 594, 
597 ( L a .  C t .  App. 3d C i r .  1966) .  

Fu r the rmore ,  t h e  s u b s e q u e n t  m a r r i a g e  may be 

Un l ike  Roberta M i t c h e l l  who c o n t e n d s  t h a t  s h e  is 
e n t i t l e d  t o  a s h a r e  of t h e  dea th  g r a t u i t y  on t h e  g rounds  
t h a t  s h e  was a g o o d - f a i t h  p u t a t i v e  s p o u s e ,  B e r n a d e t t e  
M i t c h e l l  may n o t  r e l y  on a s imilar  argument  because s h e  
became aware o f  some o f  t h e  d e c e d e n t ' s  p r e v i o u s  mar- 
r iages  a f t e r  he  l e f t  h e r  b u t  p r i o r  t o  h i s  dea th .  Thus,  
Bernadet te  M i t c h e l l  is p r e c l u d e d  f rom e n t i t l e m e n t  t o  
t h e  d e a t h  g r a t u i t y .  

The t w o  r e m a i n i n g  claims to be c o n s i d e r e d  are 
t h o s e  o f  t h e  s e v e n t h  w i f e ,  S h i r l e y  M i t c h e l l ,  and t h e  
e i g h t h  w i f e ,  Roberta M i t c h e l l .  W e  have  f r e q u e n t l y  h e l d  
t h a t  where t h e r e  is s u b s t a n t i a l  d o u b t  t h a t  a c l a i m a n t  
i s  e n t i t l e d  t o  payment as a l ega l  w i d o w ,  no payment w i l l  
be made u n t i l  such  d o u b t  is removed. B-176962, March 8 ,  
1974; B-148471, A p r i l  12,  1962. I n  such  cases of con- 
f l i c t i n g  claims, w e  g e n e r a l l y  requi re  e i t h e r  e v i d e n c e  
s u f f i c i e n t  t o  allow o n e  claim and deny a l l  o t h e r s  or a 
j u d i c i a l  d e t e r m i n a t i o n  by a court of competent  j u r i s -  
d i c t i o n  e s t a b l i s h i n g  e n t i t l e m e n t .  Matter o f  Dumol, 
8-207214, November 4 ,  1982; Matter of Paradise,  
B-204367, A p r i l  6, 1982. 
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Based on t h e  fac t s  i n  t h e  record, t h e r e  is a s u f f i -  
c i e n t  basis to  s u p p o r t  a f i n d i n g  t h a t  S h i r l e y  M i t c h e l l  
is  t h e  s u r v i v i n g  l e g a l  widow o f  t h e  d e c e d e n t .  The rec- 
ord e s t a b l i s h e s  t h a t  on  t h e  d a t e  of S h i r l e y  M i t c h e l l ' s  
marriage to  P e t t y  O f f i c e r  M i t c h e l l ,  a l l  o f  h i s  prior 
marriages e i t h e r  h i d  ended i n  a d i v o r c e  decree or were 
n u l l  from t h e  b e g i n n i n g .  The date  of t h e  judgment d i s -  
s o l v i n g  t h e  marriage w i t h  t h e  f i f t h  w i f e  was Apr i l  20, 
1981,  a p p r o x i m a t e l y  2 weeks b e f o r e  he  married S h i r l e y  
Mi tche l l .  H i s  s econd  and s i x t h  marriages, which were 
h i s  o n l y  u n d i s s o l v e d  m a r r i a g e s  a t  t h a t  t i m e ,  were n u l l  
unde r  a p p l i c a b l e  s t a t e  l a w .  Thus,  t h e r e  e x i s t e d  no 
l ega l  impediment t o  P e t t y  Off icer  M i t c h e l l ' s  marriage to  
S h i r l e y  M i t c h e l l .  

The re  is n o t h i n g  i n  t h e  record to  show t h e  
e x i s t e n c e  o f  a d i v o r c e  d e c r e e  d i s s o l v i n g  t h e  marriage 
between t h e  d e c e d e n t  and S h i r l e y  M i t c h e l l .  The l a c k  of 
e v i d e n c e  of a d i v o r c e  does n o t  c o n c l u s i v e l y  e s t a b l i s h  
t h a t  a d i v o r c e  had n e v e r  been g r a n t e d .  . N o n e t h e l e s s ,  i n  
v iew of t h e  f a c t  t h a t  c l a i m a n t  Roberta M i t c h e l l  h a s  been 
u n a b l e  w i t h  t h e  a i d  o f  c o u n s e l  t o  f u r n i s h  proof  o f  such  
divorce n e c e s s a r y  t o  e s t a b l i s h  t h e  l e g a l i t y  o f  h e r  
p u r p o r t e d  marriage, t h e  burden  s h o u l d  n o t  be on S h i r l e y  
M i t c h e l l  to p r o v e  t h e  nonoccur rence  of a d i v o r c e .  

S i n c e  P e t t y  O f f i c e r  M i t c h e l l  was l e g a l l y  married t o  
S h i r l e y  Mi tche l l ,  h i s  m a r r i a g e  t o  R o b e r t a  M i t c h e l l  was 
v o i d  under  L o u i s i a n a  law. Beebe v. Moormack G u l f  L i n e s ,  
59 F.2d a t  320. Thus ,  Roberta M i t c h e l l  was n o t  t h e  
d e c e d e n t ' s  legal w i d o w .  The o n l y  r ema in ing  q u e s t i o n  is 
whe the r  s h e  is e n t i t l e d  to  a s h a r e  of t h e  d e a t h  g r a t u i t y  
unde r  L o u i s i a n a ' s  r u l e  o f  law t h a t  a marriage which h a s  
been  declared n u l l  p r o d u c e s  i ts  c i v i l  e f f e c t s  i n  f a v o r  
of o n e  of i t s  parties who h a s  acted i n  good f a i t h .  LA. 
CIV. CODE ANN. a r t s .  117 b 118 (West 1 9 5 2 ) .  See Succes- 
s i o n  o f  F i e l d s ,  62 So.2d 495 ( 1 9 5 2 )  ( h o l d i n g  that a 
p u t a t i v e  w i f e ,  who married d e c e d e n t  i n  good f a i t h ,  was 
e n t i t l e d  to a n  e q u a l  s h a r e  i n  p r o p e r t y  l e f t  by d e c e d e n t ,  
a l t h o u g h  he a l l e g e d l y  had n o t  o b t a i n e d  a d i v o r c e  from a 
fo rmer  w i f e ) .  

Federal  law g o v e r n s  payment of t h e  d e a t h  g r a t u i t y .  
Matter o f  Hal l ,  B-193503, March 8 ,  1979. Where a mar- 
r i age  rema ins  n u l l ,  " t h e  c i v i l  e f f e c t s  which f o l l o w  are  
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o n l y  those a r i s i n g  o u t  of t h e  s t a t e  law. They do n o t  
i n c l u d e  t h e  b e n e f i t s  e x t e n d e d  t o  a w i d o w  under  a federal  
s t a tu t e . "  Beebe v. Moormack Gulf  L i n e s ,  59 F.2d a t  320. 

I n  Un i t ed  S t a t e s  V. Robinson,  40 F.2d 1 4 ,  16 ( 5 t h  
C i r .  1930) ,  t h e  court h e l d  t h a t  a p u t a t i v e  wife under  
L o u i s i a n a  law was n o t  a " spouse , "  a term which had been 
d e s i g n a t e d  i n  a n  act  of Congress  a s  a c lass  of b e n e f i -  
c ia r ies  e n t i t l e d  t o  war r i s k  i n s u r a n c e .  The court 
s t a t ed  t h a t  " [ i l t  would i m p a i r  t h e  un i fo rm o p e r a t i o n  of 

. t h e  ac t  t h r o u g h o u t  t h e  c o u n t r y  t o  p e r m i t  a p u t a t i v e  w i f e  
t o  be d e s i g n a t e d  i n  L o u i s i a n a  and rejected elsewhere." 
I d  . - 

The same r e a s o n i n g  p r e c l u d e s  a f i n d i n g  t h a t  Con- 
gress i n t e n d e d  t h e  s p e c i f i c  e n u m e r a t i o n  of t h e  term 

t h i n g  b u t  a l a w f u l  w i d o w  o r  widower. Given o u r  deter- 
m i n a t i o n  of S h i r l e y  M i t c h e l l  a s  t h e  d e c e d e n t ' s  l ega l  
w i d o w ,  w e  f i n d  no a u t h o r i t y  under  t h e  Federal s t a t u t e  
t h a t  would permit payment of a p o r t i o n  of t h e  dea th  
g r a t u i t y  t o  a p u t a t i v e  s p o u s e ,  even  i f  she  married t h e  
member i n  good f a i t h  w i t h o u t  knowing of h i s  p r i o r  mar- 
r i a g e s  and w i t h o u t  d i s c o v e r i n g  t h e  t r u t h  u n t i l  a f t e r  h i s '  
d e a t h .  Roberta M i t c h e l l  may n o t  be p a i d  t h e  p r o c e e d s  of 
t h e  d e a t h  g r a t u i t y  a b s e n t  a decree from t h e  C o u r t  of 
C l a i m s  or a n o t h e r  c o u r t  of competent  j u r i s d i c t i o n .  

- " s u r v i v i n g  spouse"  i n  10 U.S.C. S 1 4 7 7 ( a )  to mean any- 

A c c o r d i n g l y ,  w e  s u s t a i n  t h e  a c t i o n  t a k e n  by our 
C l a i m s  Group a l l o w i n g  S h i r l e y  M i t c h e l l ' s  claim and 
p r e c l u d i n g  a l l  o ther  claims to  t h e  d e a t h  g r a t u i t y .  

t.h Comptroller Genera l  
of t h e  Un i t ed  S t a t e s  
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